
	
  

Computrition third party pass through terms: 
Software License. Subject to the following terms and conditions (the 'Terms") 
(including Licensee's obligation to pay any and all applicable fees when due), 
Licensor hereby grants to Licensee (via a sublicense through Netsmart 
Technologies Inc.) and Licensee hereby accepts, a non-exclusive, non- 
transferable, non-sublicenseable annual subscription-based license, to use the 
computer software products and systems described in a mutually agreed upon 
schedule (a "Schedule") (in Executable Code form) (the "Software") and 
attendant end user documentation provided therewith, in either hard copy or 
electronic format (the "Documentation"). 
 
Additional Software.  If Licensee requests to upgrade the Software or to license 
and use program modules or workstations/clients in addition what Netsmart is 
providing as described hereto, the parties agree to execute an addendum for 
each such upgrade or additional program module or workstation( s)/client(s). 
 
No Sale of Software.  Licensee acknowledges and agrees that Licensor never 
sells but only licenses the right to "use" its Software, Documentation, and related 
materials, and that no sale or other transfer of any title or ownership or any 
proprietary interest of any kind whatsoever in or to such Software, 
Documentation, or related materials is contemplated hereunder. 
 
Ownership; Proprietary Rights Notices. The Software, Documentation, and 
related materials supplied by Licensor hereunder, and all Intellectual Property 
Rights therein or related thereto, are and will remain Licensor's sole and 
exclusive property. All rights in and to the Software, Documentation, and related 
materials not expressly granted to Licensee under these Terms are reserved by 
Licensor and its suppliers, and there are no implied licenses granted hereunder. 
Licensee agrees not to remove, alter, or obscure any proprietary rights notices 
(including copyright notices) on the Software, Documentation, or related 
materials, or authorize any third party to do so. As used in these Terms, the term 
"Intellectual Property Rights" means and includes all copyrights, trade secrets, 
patents, patent applications, moral rights, contract rights, trademarks, service 
marks, and other proprietary rights. 
 
Use Rights. Licensee acknowledges and agrees that only the Licensee sites 
listed in a Schedule (as applicable) may share the license and use the Software 
licensed hereunder. No other Licensee sites may use the Software without 
Licensor's express, prior written consent. Without limiting the generality of the 
foregoing, Licensee will have the right to use the Software licensed hereunder to 
process the information of its patients, clients, and customers. 
 
Licensee's Ownership Rights. All data relating to Licensee's operations and all 
data files created by or for Licensee are and will remain the property of Licensee. 
 



	
  

Hardware. Licensee agrees that the Software licensed hereunder will be installed 
on a computer system(s) (the "Hardware") compatible with Licensor's 
specifications. Licensee will be responsible for supplying the Hardware and 
procuring Hardware maintenance throughout the term of the applicable Software 
license. For the avoidance of doubt, Licensor will not be responsible for 
Hardware maintenance. Should Licensee elect not to utilize Licensor's optional 
technical support services, Licensor will not be responsible for providing technical 
support of the operating system and/or related configuration. Any Hardware 
purchased from Licensor will be warranted by the manufacturer to the extent and 
for the period specified by such manufacturer.  Licensee agrees that Licensor will 
not be responsible for the installation specifications (including cabling, power, 
space, etc.), or the installation, operation, maintenance or technical support of 
the Hardware. 
 
Duration of Specifications.  Licensor uses commercially reasonable efforts to 
ensure that Hardware specifications remain current. However, Licensee 
acknowledges that as current technology changes and becomes obsolete, 
Licensor may be required to update specifications accordingly and therefore, 
Licensor is unable to guarantee compatibility with current hardware or third party 
software specifications for more than one ( 1) year after the hardware or software 
has been recommended. 
 
Terms Specific to Oracle Components. The following terms and conditions apply 
to any and all Oracle programs (the "Oracle Programs") used with or 
incorporated within the Software.  In the event that the terms of this Section 
conflict with any other terms set forth in these Terms, the terms of this Section 
will apply, but only with regard to the Oracle Programs.  Use of the Oracle 
Programs is limited to use by the legal entity that executes this Agreement, and 
further is restricted to use of the Oracle Programs within the scope of use as 
embedded in or bundled with the Software.  Use is limited to Licensee's internal 
business operations. Licensee's agents or contractors (including without 
limitation, outsourcers) are permitted to use the Oracle Programs, solely on 
Licensee's behalf for Licensee's internal business purposes as described above, 
subject to the other terms and conditions of these Terms, provided that Licensee 
is and will remain responsible and liable for Licensee's agents' and contractors' 
(including outsourcers') use of the Oracle Programs and compliance with these 
Terms.  Oracle or its licensors retain all ownership and intellectual property rights 
to the Oracle Programs. Notwithstanding anything set forth in these Terms to the 
contrary, Licensee may not assign, give, or transfer the Oracle Programs and/or 
any Oracle services ordered or an interest in it for them to another individual or 
entity.  Licensee is expressly prohibited from: (a) using the Oracle Programs for 
rental, timesharing, subscription service, hosting, or outsourcing; (b) removing or 
modifying any program markings or any notice of Oracle's or its licensors' 
proprietary rights; (c) making the Oracle Programs available in any manner to  
 
 



	
  

any third party for use in such third party's business operations (unless such 
access is expressly  permitted for the specific Software license); (d) doing 
anything that would result in title to the Oracle Programs passing to Licensee or 
any other party; (e) reverse engineering (unless required by law for 
interoperability),  disassembling, or decompiling the Oracle Programs (the 
foregoing  prohibition includes but is not limited to review of data structures or 
similar materials produced by programs); (f) reproducing the Oracle Programs, 
except for a sufficient number of copies of the Oracle Program for Licensee's 
licensed use, as well as one copy of the Oracle Program media.  Oracle 
disclaims liability for: (i) any and all damages, whether direct, indirect, incidental, 
special, punitive, and/or consequential; and (ii) any loss of profits, revenue, data 
or data use, arising from the use of the Oracle Programs.   Upon the expiration or 
early termination of these Terms for any reason, Licensee agrees to immediately 
discontinue use and to destroy or return to Licensor all copies of the Oracle 
Programs and related documentation.   Licensee may not publish any benchmark 
tests run on the Oracle Programs.   Licensee agrees to comply fully with all 
relevant export laws and regulations of the United States and other applicable 
export and import laws, to assure that neither the Oracle Programs, nor any 
direct product thereof, are exported, directly or indirectly, in violation of applicable 
laws.  Licensee acknowledges and agrees that the Oracle Programs are subject 
to a restricted license and can be used only in conjunction with the Software.   
Oracle is not required to perform any obligations or incur any liability not 
previously agreed to between Licensor and Oracle.   Licensor shall have the 
right, at any time, to audit Licensee's use of the Oracle Programs, and Licensee 
agrees to provide reasonable assistance and access to information in the course 
of such audit; Licensor has the right to report the audit results to Oracle, or to 
assign Licensor's audit rights to Oracle.   In no event shall Oracle be responsible 
for Licensee's costs incurred in connection with the audit.   Licensee 
acknowledges and agrees that some Oracle Programs may include source code 
that Oracle may provide as part of its standard shipment of such programs, which 
source code shall be governed by these Terms.  Third party technology that may 
be appropriate or necessary for use with some Oracle Programs is specified in 
the Documentation or otherwise notified by Licensor.   Such third party 
technology  is licensed to Licensee only for use with the Software under the 
terms of the third party license agreement specified in the Documentation or as 
otherwise notified by Licensor, and not, for the avoidance of doubt, under these 
Terms.  Oracle is a third party beneficiary of these Terms. 
 
IP Protection, Security, and Confidentiality.  Licensee acknowledges that: (a) the 
Software, Documentation, and related materials constitute valuable assets and 
trade secrets of Licensor; (b) Licensor has significant proprietary rights and 
interests in and to the Software, Documentation and related materials; and (c) 
any information with respect to the foregoing items is, and shall continue to be, 
Licensor's Confidential Information.  Accordingly, the parties agree that: 
 



	
  

(A) Except as permitted hereunder, the Software, Documentation, and related 
materials will not be used for the benefit of any entity other than Licensee, on any 
computer system(s) other than Licensee's owned and operated computer 
system(s), or at any location other than Licensee site(s) listed in a mutually 
agreeable Schedule (as applicable), or for any purpose other than the purpose 
stated by Licensee and approved by Licensor.   Further, Licensee will not copy 
the Software, Documentation, or related materials without Licensor's prior written 
permission, except as expressly permitted hereunder.   Licensee may maintain a 
reasonable number of back-up copies of all Software, Documentation, and 
related materials for archival and disaster recovery purposes.  All copies of the 
Software, Documentation, and related materials must retain all proprietary rights 
markings as on the original; 
 
(B) Licensee agrees not to: (i) modify, adapt, alter, translate, or create 
derivative works from the Software, (ii) merge the Software with other software; 
(iii) reverse engineer, decompile, disassemble, or otherwise attempt to derive the 
Source Code for the Licensed Software, or (iv) otherwise use or copy the 
Software except as expressly allowed under this Agreement.   As used in this 
Agreement, the term "Source Code" means the human-readable version of a 
software program that can be compiled into Executable Code; 
 
(C) In addition, except as and to the extent expressly permitted hereunder (if 
at all), Licensee will not sell, assign, transfer, sublicense, lease, rent, loan, or 
otherwise make available for any purpose, whether gratuitously or for 
consideration, the Software, Documentation, or any related materials or other 
information relating thereto, or any services provided by Licensor hereunder, to 
any third party of any nature; and 
 
(D) Neither party will disclose any of these Terms to anyone other than its 
attorneys, accountants, and other professional advisors, except (i) as required by 
law, or (ii) pursuant to a mutually agreeable press release. Without limiting the 
foregoing, each party (the "Receiving Party") acknowledges that the other party 
(the "Disclosing Party") may possess certain trade secrets or proprietary or 
confidential information, (including, in the case of Licensee, patient information) 
(the "Confidential Information"), which may be shared with the Receiving Party or 
to which the Receiving Party may become exposed pursuant to these Terms. 
The Receiving Party agrees not to disclose the Disclosing Party's Confidential 
Information to any third party. Except for information pertaining to patient data 
and records, the disclosure of which is prohibited, the Receiving Party's 
confidentiality obligations hereunder will not apply to information which the 
Receiving Party can document: (a) was already known to the Receiving Party 
prior to entering negotiations relating to these Terms; (b) has become publicly 
available through no fault of the Receiving Party; (c) was rightfully obtained by 
the Receiving Party from a third party without restriction as to disclosure, or is 
approved for release by the Disclosing Party's written authorization; (d) was  
 



	
  

developed independently by the Receiving Party without access to, or use of, the 
Disclosing Party's confidential information;  (e) is shown by written record to have 
been known or available to the Receiving Party without restriction as to 
disclosure at the time the Receiving Party received such information; or (f) is 
required to be disclosed by law. For purposes of these Terms, Licensor's 
Confidential Information shall include those items described in this Section, as 
well as any other materials provided by Licensor to Licensee and marked as 
"confidential" or "proprietary" or with a similar marking. Licensee's Confidential 
Information shall include Licensee's patent information, as well as those 
materials provided by Licensee to Licensor and marked as "confidential" or 
"proprietary" or with a similar marking. The provisions of this Section will survive 
termination of these Terms. 
 
REPRESENTATIONS AND WARRANTIES. 
Limited Product Warranty.  For a period of thirty (30) days (the "Software 
Warranty Period") following the initial delivery of the Software to Licensee, 
Licensor warrants that such Software, when used as permitted under these 
Terms and in accordance with the instructions in the Documentation (including 
use on a Hardware and operating system platform supported by Licensor) will 
operate as described in the Documentation in all material respects.  Licensor 
does not warrant that Licensee's use of the Software will be error-free or 
uninterrupted.   Licensor will, at its own expense and as its sole and exclusive 
obligation and Licensee's sole and exclusive remedy for any breach of this 
warranty, use commercially reasonable efforts to correct any reproducible error in 
the Software reported to Licensor by Licensee in writing during the Software 
Warranty Period or, if Licensor determines that it is unable to correct the error, 
Licensor will refund to Licensee all License Fees actually paid for the affected 
Software, in which case this Agreement and Licensee's right to use the affected 
Software will be terminated.  Any such error correction provided to Licensee will 
not extend the original Software Warranty Period. 
 
Services Warranty.  Licensor will render the professional services to be rendered 
under this Agreement in a competent and workmanlike manner at least 
equivalent to customary standards of the data processing industry for similar 
services.  In the event that Licensee notifies Licensor in writing of a breach of the 
foregoing warranty with respect to a particular professional service within thirty 
(30) days following the provision of such service by Licensor, then as Licensor's 
sole and exclusive obligation and Licensee's sole and exclusive remedy, 
Licensor will re-perform the service in a conforming manner or, if Licensor 
determines that it will be unable to do so, then Licensor will refund any amounts 
paid by Licensee for the particular service. 
 
Warranty Disclaimer. THE FOREGOING WARRANTIES ARE IN LIEU OF, AND 
LICENSOR HEREBY DISCLAIMS, ALL OTHER WARRANTIES, WHETHER  
 
 



	
  

EXPRESS, IMPLIED, OR STATUTORY, REGARDING THE SOFTWARE, 
DOCUMENTATION, AND OTHER MATERIALS PROVIDED HEREUNDER, 
INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS 
FOR A PARTICULAR PURPOSE, TITLE, INTERFERENCE WITH LICENSEE'S 
QUIET ENJOYMENT, AND NON-INFRINGEMENT OF THIRD PARTY RIGHTS. 
EXCEPT FOR THE EXPRESS WARRANTIES STATED IN THIS SECTION 7. 
THE SOFTWARE, DOCUMENTATION, AND OTHER MATERIALS ARE 
PROVIDED "AS IS" AND WITH ALL FAULTS, AND THE ENTIRE RISK AS TO 
SATISFACTORY QUALITY, ACCURACY, AND EFFORT IS WITH LICENSEE. 
LICENSEE ACKNOWLEDGES AND AGREES THAT IT HAS NOT RELIED ON 
ANY ORAL OR WRITTEN INFORMATION OR ADVICE, WHETHER GIVEN BY 
LICENSOR, ITS SUPPLIERS, DEALERS, DISTRIBUTORS, AGENTS, OR 
EMPLOYEES. 
 
Term; Termination; Effect of Termination. 
Each license granted hereunder will commence on the date specified in the 
applicable Schedule and will continue for a period of one (1) year thereafter.   
Following the initial license term, the term of such license will renew for 
successive periods of one (1) year each, subject to Licensee's payment (in 
advance) of the applicable annual license subscription fees to Licensor (through 
Netsmart) for the renewal period, and subject as well to these Terms.   FOR THE 
AVOIDANCE OF DOUBT, IN THE EVENT THAT (I)  LICENSEE FAILS TO PAY 
(IN ADVANCE)  THE APPLICABLE ANNUAL LICENSE SUBSCRIPTION FEES 
FOR THE RENEWAL PERIOD, OR (II) NETSMART FAILS TO REMIT 
LICENSEE'S PAYMENT  TO LICENSOR, OR (Ill) THE VAR AGREEMENT  
BETWEEN LICENSOR AND NETSMART TERMINATES  FOR ANY OTHER 
REASON (INCLUDING BUT NOT LIMITED TO NONPAYMENT),  THEN 
LICENSOR RESERVES THE RIGHT TO ELECT ONE OF THE FOLLOWING 
REMEDIES (WITHOUT LIMITING LICENSOR'S OTHER AVAILABLE  
REMEDIES): (A) NOTIFY LICENSEE THAT THESE TERMS (AND THE 
APPLICABLE  LICENSE(S)) WILL IMMEDIATELY TERMINATE  (OR HAS 
TERMINATED)  EFFECTIVE AS OF THE EXPIRATION OF THE THEN-
CURRENT  LICENSE TERM (OR EARLIER, UPON THE EFFECTIVE DATE OF 
TERMINATION  OF THE LICENSOR-NETSMART AGREEMENT  IN THE 
EVENT OF (Ill) ABOVE); OR (B) ALLOW THE AFFECTED  LICENSE(S) TO 
RENEW FOR ANOTHER  RENEWAL PERIOD, IN WHICH EVENT, THE 
ANNUAL  LICENSE SUBSCRIPTION  FEES FOR SUCH RENEWAL PERIOD 
WILL CONTINUE TO BE PAYABLE (PROVIDED,  HOWEVER, THAT IF 
LICENSOR DOES NOT AFFIRMATIVELY  NOTIFY LICENSEE THAT 
ALTERNATIVE (A) OR (B) HAS BEEN SELECTED, THEN ALTERNATIVE (B) 
WILL APPLY).   In addition, notwithstanding the generality of the foregoing, 
Licensor may elect to not renew the applicable Software licenses in the event 
that either of the following events occurred during the license subscription term 
then ending: (a) Licensee materially breached these Terms (regardless of cure), 
or (b) Licensee initiated any claim against Licensor for breach of contract. 



	
  

Provided that there are no outstanding payments due to Licensor, Licensee may 
terminate these Terms (and the affected license(s)) by giving Licensor sixty (60) 
days prior written notice. However, in the event that Licensee terminates these 
Terms and the affected license(s), Licensee acknowledges that Licensor and 
Netsmart shall not be required to refund any license or service fees paid by 
Licensee hereunder. Licensor may terminate these Terms and the affected 
license(s), effective immediately upon written notice to Licensee, if: (a) Licensee 
breaches any provision set forth in the section entitled, "IP Protection, Security, 
and Confidentiality"; (b) Licensee fails to pay any portion of any fees when due 
within ten (10) days after receiving written notice from Licensor that payment is 
due; or (c) Licensee breaches any other provision of these Terms and does not 
cure the breach within thirty (30) days after receiving written notice thereof from 
Licensor. 
Upon any termination of these Terms, any amounts owed to Licensor before 
such termination will be immediately due and payable, and all licensed rights 
granted in these Terms will immediately cease to exist. In addition, within ten (10) 
days following termination of these Terms, Licensee will immediately cease 
using, and return and deliver to Licensor all copies of the Software, 
Documentation, and related materials in Licensee's possession, and any and all 
copies thereof made by Licensee. Further, Licensee will warrant to Licensor in 
writing, signed by a duly authorized officer of Licensee, that all copies of the 
Software stored in Licensee's computer(s) have been erased and have not been 
otherwise retained as archive copies, and that all copies of the Documentation 
and related materials have been returned to Licensor. 
The following sections will survive the termination of these Terms for any reason: 
(a) Ownership; Proprietary Rights Notices; (b) Licensee's Ownership Rights; (c) 
Terms Specific to Oracle Components; (d) IP Protection, Security, and 
Confidentiality; (e) Warranty Disclaimer; (f) Term; Termination; Effect of 
Termination (with regard to the effect of termination and survival provisions); and 
(g) Limitation of Liability. 
 
Limitation of Liability. 
Except as otherwise provided herein, Licensor will not be liable to Licensee for 
any loss or damage to Licensee or any third party, caused by failure of any 
Software licensed hereunder to function, in whole or in part. In no event will 
Licensor be liable for any special, incidental, exemplary, punitive, indirect, or 
consequential damages, or for any lost data or lost profits, arising from or relating 
to this Agreement even if Licensor has been advised of the possibility or potential 
of such loss or damage.  In no event will Licensor be liable for any loss or 
damage due to the negligence of Licensee and/or use of the Software other than 
as specified in the Documentation provided to Licensee describing use of such 
Software. In any event, the cumulative total of Licensor's liability hereunder, 
whether in contract or tort or otherwise, will not exceed the total of all Software  
 
 
 



	
  

license initialization fees paid to Licensor (via Netsmart) by Licensee hereunder, 
less a reasonable amount for use, plus the last year of annual 
license/subscription services fees paid to Licensor by Licensee hereunder.  
 
LICENSEE ACKNOWLEDGES THAT THE LICENSE FEES REFLECT THE 
ALLOCATION OF RISK SET FORTH IN THIS AGREEMENT AND THAT 
LICENSOR WOULD NOT ENTER INTO THESE TERMS WITHOUT THESE 
LIMITATIONS ON ITS LIABILITY. IN ADDITION, LICENSOR DISCLAIMS ALL 
LIABILITY OF ANY KIND OF LICENSOR'S SUPPLIERS. 
 
Miscellaneous  Provisions 
 
Assignment.  Licensee may not assign or transfer, by operation of law or 
otherwise, any of its rights or obligations under these Terms to any third party 
without Licensor's prior written consent. Any attempted assignment or transfer in 
violation of the foregoing will be deemed null and void and of no effect 
whatsoever. 
 
Notices. All notices, consents, and approvals to be given or received hereunder 
by the parties will be in writing and will be delivered by messenger courier, or 
mailed by prepaid registered or certified first class mail, with return receipt 
requested, to any such party at its principal place of business. Either party may, 
by notice, change its address for the purpose hereof. Any notice hereunder will 
be deemed to have been given and effective upon its actual receipt or, when 
delivery is refused, five (5) business days after being deposited in the mail as 
required above, whichever occurs sooner. 
 
Governing Law; Venue.  These Terms will be governed by the laws of the State 
of California without regard to conflicts of law principles that would require the 
application of the laws of another jurisdiction. The United Nations Convention on 
Contracts for the International Sale of Goods does not apply to these Terms. 
THE PROVISIONS OF THE UNIFORM COMPUTER INFORMATION 
TRANSACTIONS ACT WILL NOT APPLY TO THESE TERMS. Any and all 
disputes, claims, or litigation arising from or related in any way to these Terms 
will be resolved exclusively by the courts of the State of California. Licensee 
waives any objections against and expressly agrees to submit to the personal 
jurisdiction of the Municipal and/or Superior Courts of the State of California, 
County of Los Angeles, and the U.S. District Court for the Central District of 
California. Licensee hereby agrees not to raise and waives any objection or 
defense it may have based upon an inconvenient forum. 
 
Waivers. All waivers must be in writing.  The waiver or modification of any term or 
condition of these Terms will not void, waive or change any other term or 
condition hereof. The waiver by either party of a breach by the other will not be  
 
 



	
  

construed as a waiver of future or other breaches.  No delay or failure of either 
party in exercising any right hereunder and no partial or single exercise thereof 
will be deemed of itself to constitute waiver of such right or any other rights 
hereunder. 
 
Severability.  If any provision of these Terms is unenforceable, such provision will 
be changed and interpreted to accomplish the objectives of such provision to the 
greatest extent possible under applicable law and the remaining provisions will 
continue in full force and effect. Without limiting the generality of the foregoing, 
Licensee agrees that the provisions set forth in "Limitation of Liability" will remain 
in effect notwithstanding the unenforceability of any provision set forth in 
"Representations and Warranties". 
 
Export.  Licensee acknowledges that the laws and regulations of the United 
States restrict the export and re-export of commodities and technical data of 
United States origin, including the Software. Licensee agrees that it will not 
export or re-export the Software in any form in violation of the export or import 
laws of the United States or any foreign jurisdiction.  Licensee will defend, 
indemnify, and hold harmless Licensor from and against any violation of such 
laws or regulations by Licensee or any of its agents, officers, directors, or 
employees. 
 
Inspections. Licensee will permit Licensor or its representatives to review 
Licensee's relevant records and inspect Licensee's facilities to ensure 
compliance with these Terms.  Licensor will give Licensee at least ten (10) days 
advance notice of any such inspection and will conduct the same during normal 
business hours in a manner that does not unreasonably interfere with Licensee's 
normal operations. 
 
Government End Users. If Licensee is a branch or agency of the United States 
Government, the following provision applies. The Licensed Software and 
Documentation are comprised of "commercial computer software" and 
"commercial computer software documentation" as such terms are used in 48 
C.F.R. 12.212 and are provided to the Government (i) for acquisition by or on 
behalf of civilian agencies, consistent with the policy set forth in 48 C.F.R. 
12.212; or (ii) for acquisition by or on behalf of units of the Department of 
Defense, consistent with the policies set forth in 48 C.F.R. 227.7202-1 and 
227.7202-3. 
 
Remedies. Except as provided in the provisions set forth in "Representations and 
Warranties", the parties' rights and remedies under these Terms are cumulative.  
Licensee acknowledges that the Software contains valuable trade secrets and 
proprietary information of Licensor, that any actual or threatened breach of the 
provisions set forth in "IP Protection, Security, and Confidentiality" will constitute  
 
 



	
  

immediate, irreparable harm to Licensor for which monetary damages would be 
an inadequate remedy, and that injunctive relief is an appropriate remedy for 
such breach. If any legal action is brought to enforce these Terms, the prevailing 
party will be entitled to receive its attorneys' fees, court costs, and other 
collection expenses, in addition to any other relief it may receive. 
 
Force Majeure. The obligations of the parties hereunder will be suspended to the 
extent and for the period of time that either party is hindered or prevented from 
complying therewith because of labor disturbances (including strikes and 
lockouts), acts of God, fires, storms, water, unreasonable delays in 
transportation, governmental action or any other cause reasonably beyond either 
party's control. The party who has been so affected will promptly give notice to 
the other party and will use commercially reasonable best efforts to resume 
performance as soon as possible. The foregoing provisions shall not apply to 
Licensee's obligation to pay any amounts to Licensor when due. 
 
Construction. The section headings contained in these Terms are for reference 
purposes only and will not affect in any way the meaning or interpretation of 
these Terms. As used in these Terms, the word "including" means "including but 
not limited to". 
 
Integration. These Terms, including any and all Schedules (which are 
incorporated herein by this reference): (i) supersedes all negotiations and 
constitutes the entire agreement between Licensor and Licensee regarding its 
subject matter; (ii) contains all terms and conditions which will be binding upon 
either party regarding the subject matter hereof; and (iii) may be changed only by 
an instrument in writing signed by both parties The terms of any purchase order 
or similar document submitted by Licensee to Licensor will have no effect. 
 
 


